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The H-2B Visa and the Statutory Cap

Summary

The I mmigr ati oAnc ta n(dl NMa)t ioofn all9i5t2y, as amended, enu
foreign, natdwmads nonimmi grants, who are admitte
temporary period of time mnoadi mmsgeegntf+vi parepase.sg
known a2B tvhiesaHf or temporary mnonagricultural work

The2B wilssaows for the temporary admission of for «
perform nonagricultural labor or services of a t
not avail ab2R .o cCcoumpmotni on § ngn oybadeeckaedagds capan
amusement .park worker

ThH2B program is administered by WOGhBPHSS)U.SS.. Depart
Citipensaldil mmigrd3Glosh) Saemdvitchees UW. $. (DXOpLar t ment o
Empl oymé nTraining. ADOi Wagd r o i panlDsiovilsasoncertain
concurrent enforcem@Bt progp ams iodblegraart ess gu Thti dn s
i ssueldS biyn D2Q B8 r e g u B tDeHnSe mtnsd, DOL j o i-nRB Iwa gens ,2015
anbdyDHS and DOL jamidd tothy2He mp 2 6 ¥ fme n t

Bringing whekd&ns tedt §€ dptreosg ruannd ®igse mnah gmublr toic e s s
invol ving DOL, DHS, a(nIO St phreo ADpeep2aBritemmepniiosyoefr St at e
apply to DOL for labor certification. Approval o
finding by DOL that there are not sufficient U. S
perform the work and that tlhe oeempldovemesnetl yo fa fffeerce
and working conditions of U.S. workers who are s
If granted labor certification, an employer <can
numbe 2 Bo fwoH ker s . I £ t hfeo epiegtni owoornmks tetshs ea pepnrpol voeyde,r a
wants toawmmpdotyo a U. S. e mb a stk2yB onro nciommnsiugl raatnet tvoi
fr ®OS . If the visa application i1is approved, the
apply for tdémiUnsiten tS¢d at B awtor&kepor tcamf bentarcy.o ml
eligible spouses and children.

H2B Annual Numerical Limitations

By law2Bthwiesd is subject to an annual numerical
indi vwhlawn arhasy shh-2ld WHi sas or ot he2XBimenipmmivg daendt ws tt
in any fiscal year may not exceed 6&,B0OGkOG.p,USCIS
which it does at $SheuypedtidnodnchiclZ2B pwomteaEgsmp anyi
not counted2 B ghapnadditthieod, c¢c&€Bt awiomr keatse gari &x eaf
from tAwmeoncga pt.hese caa tre@gBa rwidersk carrse evkh on garaen e xt ens i
stay, c hangec hoafn geempilno ytehre, tmagmms of their empl oy

Empl oyer d-2 Bwonrdkhedrosr vadr i ed over themahmdsr s . In rec
exceedednsduppbkbyi dhvepr de etndaclms catdddé B/ii smas |

avai.FalbY2016, a temporary statu2Brwompkeors sfiromm etx
cap. ItH2BpWwoelBet® who had been counted against
prioryefaarasd a Woruel tdu abse? Bg wor ke F YR® 1l 6 F Y¥2Y021Q71 8

FY2Qa®d F Ya2 0d2i Oft fyepréle2n®fa-pe 1 at ed provision authorize
additi2dBnali sds (sbbyectheéeocsppcified conditions.
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The H-2B Visa and the Statutory Cap

Introduction

FY20i2sOftihfee Ar in a row that Congress flopas tehreact ed
i ssuanzB bfesysnadn tvhael st at utioreys pcodnps g ft loe #0680 o f

empl dymand forF&BO16isfLongress2Bxovmpkeuds cBr 6émith
statutor yf ceamaeos.t FfoersyetaleFsY2-BYZ 0,Z0® h g r easust hhoarsi z e d

the Department of Homeland Bcwistaiy @dDHSItlaabdemsh
certatnoansn2d0iFlo/r amM FY2018, DHS wused this author
15, 028 MHMis ase aacvhahylaaabtl ¥2 ma9daen DR d di t i e2nBa 1v i3s0a,s0 0 O F
avai Aabbé. the date of this report, YDHBS0has not 3

H-2B Nonagricultural Worker Vi

The Immigration and NationaddntmenBAate§ I NA)egdr il s
ali2kmown as nonimmigrants, who are admitted to
time and a spac¢mmigrpwmtpossea Nategories are 1ide
based on the sections of the INA that establish
categor‘Hecsatiesgotrthye for temporary wor k2B svisdmclude
fo temporary nonfagricultural workers.

t
1
€

The2B program allows for the temporary admission
perform nonagricultural labor or services of a t
not aval2B awdpekefHsr m a wi de v2aBr ioectcyu poaft ijoonbss .i nT orpe ¢
year s ha vaen disnccalpui dnegll owtoersikte ww e rkdemeupseerme nt par k wor ke
anme at .c uBtyt erte gul at i on;2 Bp prrtoigaiapna tiisod iimn ttehde thH d
counamide DHS publishes a 1is*t of eligible countr.i

Bringing workers 1nt o-2thhreo gnaint gigse Sa¢c ymuplstoic asd e r t |
involving the U. S. Department of Labolthe DOL), DI
programsdmiseil £teseld. By OHSizenship and I mmigrat:i
DOISEmp !l oy me nitn ianngd Aldrmai ni s ODOd Wa ga { EdAHour Divisi
( WHD) also has certain concur-2Bnpregfomcememndt ¢ <
mai onldyer r e gul atHSo nisn i2s@s@Bu8erde gbuyll nDe MHBt a nd DOL
jointly #2nB 2wlalgSe sl SaHadh db yDOL jaonidn t@alOyY 2B n 20 1 5

empl oyment

1 Act of June 27, 1952, ch. 477, codified at 8 U.S.C. 8 EtGEqThe INA is the basis of current immigration law.
2 Alienis the term used in the INA to describe any persoo istmot a U.S. citizen or national.

3 INA §101(a)(15)(H)(ii)(b), 8 U.S.C81101(a)(15)(H)(ii)(b).

4For 2020, nationals of 81 countries are eligible to participate intb® program. For a list of these countries, l9eg.

Department of Homeland Secury Idertification of Foreign Countrieg/hose Nationals Are Eligible TBarticipate in
the H-2A and H-2B Nonimmigrant Worker Programs” F&déral RegisteB067, January 17, 2020.

5U.S. Department of Homeland Secu#2BNgnimmigraitsand gheis t o Requi r en
Emp 1 oy ehederal’Registad78104, December 19, 2008; U.S. Department of Homeland Security and U.S.

Department of Labor, Employment and Training Adimin t r aTemiparary,NorAgricultural Employmat of H-2B

Aliens in the UnitedStates ” Fedéral Registe404224144 April 29, 2015 (hereinafter cited as the 2015 DHS

DOL rule on H2B employment)J.S. Department of Homeland Security and U.S. Depattofdrabor, Employment

and Training Administration, Wage and Hour Division, “Mode
EmploymentofH2 B For ei gn Wor ke r s FRederaltRéagiste6R48% G244dNogembet 16,2019, 8 4

U.S. Departmet of Homeland Security and U.S. Department of Labor, Employment and Training Administration,

Congressional Research Service 1



The H-2B Visa and the Statutory Cap

For work to qualify2Bsvitemposhaygemptiioags tthe Hen

per
occ
wWor
occ

= o = O

c xc =
©» oo s ho 8| = Ao

I n r
certi
DHS a
t he 1
n
r
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de mo
l abo
deter

At t
mp 1
nte
ond
n or
uf fi
mp 1l o

nhee tsiame t hat the employer s utbomiPQ@LKheche 1 abor
0
n
u

med by “¢ehé worthkle mae’min,d dneufsith abbet ea founteu r e
ence, a seasonal need, ®°Tah ep cecanip llmogaedd nfeoerd , «
s generally must Dbbeutf oirn at hpet icnaesde ooff oan eo nyee
emcke for up to three years.

er2Bowbrkags Hinto the United States, an
icatAmmtfraomol@HBa le mpdloey md sts utelda §f owarst 1 y
d DOL eant Apkridhe@ddbegmwramgme ]l i minary st
borpregot¢niesetii angstl ieane nt e d ,-2 B reomppleocyteirvse wHo ul d
trate theirthempghatphinebdfdboed®DELi omg pa oc e
c earptpil fi.icca@ Abseonmdfa tte o f htolwiesv emreg p DOtL cont i nues
minations about temporary need during the g

e n
by
e p

yer must submit a job order to the st e W
ded employment. The job order muastsed 0 T ¢

ct 1ts own recruitment

at
t

der to grant labor certification to an empl
cient U.S. wor keres twh opearrfeo rqm2a}l hitefhieeodr ka,n da nads
yment of foteiagweworRegrafwielclt n he wages an
workers who daeprsdaveintaran adnpdrosy-&Reffect on
yers must offer and poéeBi dZworkequwi mnand waogdkse
s poiddiflg2n& me mpl oyers must pay their workers
rate or the federal, st ai di hafwoeulrotchasl mi ni mu

= o N =

cont%Ha2Bt emeprliooydkd.r s also must pay worker

"’”(}QQQCDGCDVJ’—‘O""(D

“Wage Met hodol ogy #AgriculturahEmpldymenpHi Ba Py o N éadengl Registe®4146
24190,April 29, 2015.

68 CF.R. §214.2(h)(6)(i)(B)

v i

"According to the supplementary information to the 20135

provide the public with notice of whenDO@eoOwH2B 1 1initiate

employment, p. 24052.

Anhet 1s, they must guarantee ebDowfthks wbdr ke

S a

nsport a&tBi emmpd osytesr.s Hre not required to provi

rul
t

8 Corresponding employments defined in DOL regulations as<2BwWotklie e mpl oy me

by an employer that has a certifiedHB Application for Temporary Employment Certification when those workers are
performing either substantially tisame work included in the job order or substantially the same work performed by
theH2B workers,” with excepti20€F.R.$05b55. LanguageincludedintDOlu mb e n t
appropriations acts since FY2016 prohibits the use of funds tecertfus definition of corresponding employment.

P.L. 114113 Div. H, Title I, §113 (FY2016); P.L. 11531, Div. H, Title I, §113 (FY2017); P.L. 115141 Div. H, Title

I, 8113 (FY2018); P.L. 115245 Div. B, Title |, 8112 (FY2019); P.L. 11694, Div. A, Title |, §111 (FY2020).

9 Language included in DOL appropriations acts since FY2016 prohibits the use of funds to enforce-thartheee
guarantee rule?.L. 114113 Div. H, Title I, 8113 (Fr2016); P.L. 11531, Div. H, Title |, §113 (FY2017); P.L. 115
141, Div. H, Title 1, 8113(FY2018); P.L. 115245, Div. B, Title I, §112 (FY2019); P.L. 11694, Div. A, Title |, 8111
(FY2020).

10H-2B workers, like nonimmigrants generally, are not eligible for federally funded public assistance, with the
exception of Medicaid emergency services. GBS Report RL3380Noncitizen Bhibility for Federal Public

Assistance: Policy OvervieWonetheless, they may be eligible for coverage through a health insurance exchange. See
archivedCRS Report R4356 T;reatment of Noncitizens Undiére Affordable Care Act

Congressional Research Service 2
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The H-2B Visa and the Statutory Cap

After receiving | abor2 B ecernepilfocye nt s ohmi & pnoapptlbtc
known as a petition, tol DHt®hdovio ghkreiarhkg aimmd yfthoer e i gn
United States, the empl oye2rB csatna truesq udens ttt blne cpheatnigte
typical <case, howevlefr ,t it b ep ewtoirttkheergsni iasi &Ja. Spbmr wwaadd ,
embassy or cons-2iB art ®n it mmsafgripdmy t DfOSir.s & f tshe visa a

araecpproved,s tahree vvisgrdkhegrddla s eut o apply for admissi on
States at a2BPowdrlodr ®endcarwy.bd accompanied by elig
are 1i¢swddaHl.

An ad itemt al per i-DR wdr sa rx gneaeywl maohtr Hee cAmn-sHe cut i ve
2B alien who has spent three years in the United
readmitted to th2BUwotker Suntebl he en dHhe has be
at t hast mont hs.

The I NA grants e ntfho rrceesnpeeictB  gtuoto lgahaeimt Ht owiDHS, but
the delegation ofDHSalasauddaloadatyedanDODiLoaut hor it
DOIs WHD has responsibility for enfdBcprgicommli
and tempar arey tliadb cation.

Seafood Industry Staggered Entry Provi

As part of the 1abor c e2rBt iefnipclaotyiecorns pnruoscte sisn,d ipcraots
and ending dates of2B hwoirrk epresr.i oAddc coofr dnienegd tfoo rt hHe
infoimmhe 20-DOLDHSt er i m-2fB neanhp IréAyhmeeanptp:l Hcat i on wi
an accurate date of need will be more likely to
positions, especially when the ampliajyefacoen duc tns
I f withiam a mspd aosycer has more than one date of ne
job, the employer must file a separate labor cer
empl oyer is mnot eanltlroyBodfwolbhket a ghbesedhen one date
There i an exception to thi2sB pwoorhkiebrist,i ohno woenv etrh, ¢
applies to employers in the seafood industry. F i
Appropriatl#amsd Acutb,s e2qquently inc@Opfordatted iimntfd nta
rul e28n e thplBtyhmesntpr ovi si onimetmiet $ ¢ awli dchdpalinmydais t r
appro-28B8dpéttition 2R vborikiegr si nuntdeer Ht hatl2p0et i ti on
days beginning emhathe ngmphogenof need. In order
day 90 and day 120, though, the emploiddi smust coc
pr ovhas oheeneanc tPe@da pipnr o pa tfh ¢ 1 o @ &fcrhd dfy2e  thS5r o u g h

FY2®

11 H-4 visas are for the spouses and children-dfg;lH-1B-1, H-2A, H-2B, or H3 visa holders.
12|NA §214(c)(14), 8 U.S.C81184(c)(14).

132015 DHSDOL rule on H2B employmentp. 24060.

14p L. 11376, Div. H, Title |, 8113

15See 2(C.F.R. §655.15(f).

16p L. 113235 Div. G, Title I,§108 (FY15);P.L. 114113 Div. H, Title I, §111 (FY2016), P.L. 11531, Div. H, Title
I, §111 (FY2017), P.L. 115141, Div. H, Title |, §111(FY2018); P.L. 115245, Div. B, Title I, §110 (FY2019); P.L.
11694, Div. A, Title I, §109 (FY2020).

Congressional Research Service 3



The H-2B Visa and the Statutory Cap

Numerical Limitations

The2B program is sutuhjtoaty mametndmda dhl ansnet Nde d

by the I mmi gr & thtitcootna JActu mbferl 990 ,al-2Bnsi whao mny be
otwese prov2Bedowi mimi glrant status in atmy fiscal

Si nce FRWaiBbns decamp of 33,000 on the€Bnumber of a
numerical | 1imits who may2B nvtiesra tohre2 Blem ifgtaetadn ¢ Setda tHe s
during the first ¥ThkIi ¥A nahe,n dofiec and t feids caasl pyaeratr .o f

ID Act of 2005, effeZXZBiwaepg yofdi 66 ,daln@hOutaile tcea mptsw @olfs &

33,066 pecbiveelng work nda halk Wi€issrceafl ayneda rs.e c o

The intent of the semMaafmamiurala lcla’dhsa twixapnl tac fn ewdit sa dnsl .1
introductory rSeemabrikbhla 6 ni a ct eplreotvei®Whiiosnes e mov e hal f
of the vis aasn df ohra ltfh ef owi nttheer s ummer. Aldoecmting v
solution is reached, all employers will have an
neé®M.n practice, h o we v efroH:2 Bano rtkienmesnp lo dsyschtriasgrhtw de ma n
d astoef neleat & @imli aan n umaly pneovte o dt ¢ hgatc ewor ker s . In a

re p oprrte,piam erde s pcoonnsger etsas papmtailn g DIHS q pir €wmede td,s s

with optmpomsvetd ate -2 8Bawonkoeng ctshdemtooptHi ons pr e s en
moving from semi@2Bnuewalgditva mqggu aprrteefrel-3eBnHviiasla sa ctcoe s s
employers in industries de#termined to be in the

Not all catBvgokers @dfe Hsulkjafpet ati m tcalardee sgefoxtr i ®wtsor y
including :the following

e curreiB Workers seeking an extension of stay,
change in the terms of empl oyment;
e H2B wopkevsously thantcaepgd towahd same fiscal ;

e fi shproeessors, f,and/ onpestpehmisornnsasof fish r
pr oc easnidn g ;

e H2B workers performing labor in the U.S. ter
the Northern Mar ida/noar IGulaamm dusn t(i ON Mle)c eammb e r 3 1,

As mnoptoeuds,e ss and children2 Bbhwomker maséscwandpdldnysi ng H
sucah,e not coun2Bdcapgainst the H

17INA 8214(g)(1)(B), 8 U.S.C81184(g)(1)(B). The Immigration Act of 1990/sL. 101649. Section 205(a) of that
law established the42B cap of 66,000.

18|NA §214(g)(10), 8 U.S.C81184(g)(10).
19The REAL ID Act of 2005 is Division B dP.L. 10913. The provision establishing the 33,000 semiannual cap is

Div. B, Title IV, 8405.If the 33,000cap is not reached for the first half of the fiscal ydagunused numberme made
available for the second half of the fiscal year.

20 SenatoBarbara Mikulski, introductory remarks in the Senate on the Save Our Small and Seasonal Businesses Act of
2005 §.352), Congressional Recordiaily edition, vol. 151 (Februat0, 2005) pp. S128651281.

21U.S. Department of Homeland Securi@ptions for Reforming the-&B Visa Program and Improving Late Season
Empl oyers @ Acgduresis2018.dhe Fpartihgerequirement can be found in U.S. Congress, House
Committee on Appropaitions,Consolidated Appropriations Act, 201&mmittee print, 115Cong., 29 sess.

(Washington: GPO, 2018), p. 996.

22p.L. 108287, Title X, Chap. 4814006

Congressional Research Service 4



The H-2B Visa and the Statutory Cap

Speci-aB dhepl ated Provisions

Legisilmegwlnarly introduced -2iBh dCaopn.igh'@osnbgrgeosn c er ni n
one s ueh hibkaiblolr , Health and Human Services, Educat
Operations, and Energy and Wat eH. RDe)v2epléopsneedn t App
by t hseepdlopbeedeplace the curredB siemiannaaldaddnrs

aboveat ywpieuhorft er 1 y alnl cidaltigtudao nt ,¢ © 5 uficase2 B i ¢ h

wor ker s b ywheonspel opyeetrist i ons fma t atpepxecoeveadjeud rtehmee n t s
avail abi IHR2tByi vds wwbwlmad l ocated proportionally amc
empl o®yer s .

Sevaneals haes ehaacit ®2d6 @ pr o fiode t he i1-23B uvwanscaes of H
grant i-hB t abfeuyslo n dt ¢ th@ rTghtem aepn a ¢ t ehda ¥per eonv i mdi iotnw o

types

Returning Worker Exemption

TheNA was amend@&obgmieng ttlbe add a provision est a
exemption-2Bremathue o y-2dBaept uvoorr klhrrest.pirm vi s i on ,
initially in eff@e,t o ofermyfnyY@tdiled cdanpdvaddf X0 s wh o
had been counted against the c?Tph Hi@nB arneyt uornnei nogf t
workeovision was subse@Qfendl yxprkteddet fbe &FXaoc
yedAnH2 B et urning worker exemption of Itthe same ¢ty
providad2Brraturaing worker who had been counted :
FY2013, FY2014, obre FY2uOnltSe dw oatiMdil nn ioi pell esF ¥2 0 1 6 .
introduce&omgrtebes b5 enact Bmpertaryimrg pveor kare |
exempfioeme st aPAtt olreya@B par¢uHning worker bill ha
in th@ongmess as of TPhe date of this report

Provi Aubhorizing ABdiViismasal H

For FY2BYZAQHYB2(Q 1d% f fteype2Bfcepated provision was
For each opfr o hiessieoeemsd aiomnnyi ebaurs a papirtormpiraead iDHS tla w:
make add2B isamsaai lhble beyond the statutory cap a
“‘upon the determination that the nwedhaofaAheric
U.S. wlnkespt besg Bid onuonfb eard dhiltiiemmsalwho €Buld recei

2Iln the language of the bill, in quarters with excess dema:i
petition is approved for a minimum number of visas, which shall be calculated based on the ratio between the total

number of visas requesteglb s uch empl oyers and t heHR. 2a74Q@Divisian A nlitlecV; of vi s as
§525, as passed by the House. Oth@B-caprelated bills introduced in the 1% &ongres includeH.R. 79§ H.R.

2658 ands. 135

24p.L. 10913, Div. B, Title 1V, 8402

25p.L. 109364, Div. A, Title X, §1074

26 For a discussion of legislative efforts to reenact e?BHeturning worker exemption in the f1Qongress, see

archived CRS Report RL34204nmigration Legislation and Issues in the fXDongresqavailable to congressional

clients upon request).

27p.L. 114113 Div. F, Title V, §565.

28 There were a variety of proposaBee, for exampléy.R. 1941 H.R. 2004 H.R. 4207 S. 792 andS. 3125 as
introduced in the 1#5Congress.

29 SeeH.R. 798 as introduced in the 1T&ongress.

Congressional Research Service 5



The H-2B Visa and the Statutory Cap

vi sasx hwgeat i fmiotte dnotrce t han t h-2B hniognhiensnti gnruanmbtesr wohf
participaXedetmrmhagHworker program in any fisc:
were exempt efrriocnals ifftAlminduam ¢ wsns ed bel ow, DHS and
published final rules to implement the FY2017, I

The FYXY2hXM®IlidatedAAtppmapt icat omn D acuedmebse ra 2 0, 201
provision offo¥h&2 Glasmen gt ytphee stasnep il gthlgaw aled @X0
provastitbhori,zeasf tRHS consah@ponon hewi detPOMmi nation
needs of American bu’swinehs saevsa iclaanbtl oet nib kSe. s awtoir skfeir es ¢
addi tH2®Bniaslas availapleofaer fiEX® hiihg bds2B number of
noni mmi gr ants wh o2Bp arrettiucrinpi antge dwoirnk etrheprtbbgr am i n
which returning workers were kAxse mpft tfthreo nd astuec ho fn v
report, DHS and DOL have not issud&dra rule 1imple
comparison pur potse stmomd chbr egtawpeaesn at hewoenact ment o f
FY2018, astdatpidvdi9si ons and DHS i slsmmatncneg of t he
rul es

FY20PIr7ovi si on

In Jul yDMS81d2nd DOL jointly published a®*final rul
The treunhipcoa mendgd DHS r e g2uB avtiisoan stooo nsFtaRt6el Ft, h aDtH Sf
“haasut horized upd 5t ®04&HdHnaddaeinti—Bhanloma ymnri eftt eainte vH s a
In the supplementary information to the rule, DI
onl y2BowHrkers entering the United States on Vi s
whorweseeking a chBng#atodfs status to H

The statutdr y hde fmia xi tmu enn aia. tthhoer i hziegdh ensu@Bbrew mb(e r o f
oni mmi grants wh o2Bp arrettiucrknpiantge dwogrma m hieps Hany fi sca
e 1inter prreente dwayns ,diafsf eDitHSecupplk manwhd¢ d g wcheind or mat i
uHe we ver, dctee ramidme dwaltsoh ¢ th ¢ mo snta xaipnpurno pnrui nabteer o f
dditi2Bnali sHs uvadehot hzedpecialt hH¥2hleleaf@mrboevri s i on
eneficiari€@B rotvermridnd ywdlr ker pet i2t0i08ns t hat we

o =" o B

9P |, 11531, Div. F, Title V, §43 (FY2017); P.L. 115141, Div. M, Title I, §205 (FY2018); P.L. 1166, Div. H,
Title I, §105 (FY2019).

S1P.L. 11694, Div. |, Title I, 8105.

32U.S. Department of Homeland Security and U.S. Department of Labor, Employment and Training Administration,
“Exercse of TimeLimited Authority Tolncrease the Fiscal Year 20Mtimerical Limitation for the H2B Temporary
Nonagricultural WorkeProgram ” F&deéal Register32987,July 19, 2017

33See8 C.F.R. §214.2 (h)(6)(&) (effective July 19, 2017, through September 30, 201iid. p. 32998.
34 |bid. p. 32989 (footnote 11).

351bid. p. 32988 (footnote)4In the supplementary information to its subsequeles implementing the FY2018 and

FY?2019 statutory provisions, DHS likewise maintained that 64,716 was the most appropriate maximum number of

visas that it was authorized to make available. Others, however, take the position that 69,320 is the maateapprop

maximum number authorized by the statutory language. This higher figure represents the number of visas issued to

returning H2B workers in FY2007, according to publicly available State Department data. See, for example, the

comments ofanexecutivei t he landscaping industry in Janet H. Cho, “Ar
Te mp VRlaindDealei’October 7, 2018, p. F1. State Department data on visa issuance8teetdirning workers

(available for FY2005-Y2007) can be found &ttps://travel.state.gosbntentlamviisasStatistics/

FY09AnnualReport_TableXVI_B.pdf
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The supplementartyhomefl mkdemat tdhhe foll owing expl ana:
FY2017 numerical increase to 15, 000:

Most recently, in FY 2016, 1890 returning workers were approved for2B petitions,

despiteCongress having reauthorized the returning worker program with more than three

quarters of the fiscal year remaining. Of those 18,090 workers authorized for admission,

13,382 were admitted intthe United States or otherwise acquiree?Bl status.. [T]he

Secretary, in consideration of the statute’s refe
it would be appropriate to use these recent figures as a basis for the maximum numerical

limitation under section 543. This rule therefenathorizes up to 15,000 additional-2B

visas (rounded up from 13,382) for 0173

In addntimmlbementing tDHS sdteali dmodr teobr gvbsliony fo
additf2Bnavlorer s.aS.n HWu.s ilhnedsesre st he FY2017% rul e, t h
2B employer musaf ongtbhw2 Bhpot DHS, a new attestatioc
evidencing thatewmpt hyput2B hwdraledilise iy edoon t he pe
its busihiekesly to suffer memtmpamd bslev eifaer mf i( nt ahmct

13

FY20PIr8 Vvi si on

In Ma DMHBS and DOL jointly publishHdBacdpnal r ul
relptoed®FheoenFY201®%hbsabemilar t,obemhoamdRdId rule
DHH2 B egulatsbpvpastsett hat faouwt WHorrhi@zlefds sDHS ckadf up t
additi2Bnuf’d dlssupplementary informatioint st o the F?
decitsaiuvotmhzoer up to 15, @G padcei aheéndB¢Oi0Hhaddition
authorized in FY2017 were not used.

Out of a maximum of 15,000 supplement&l2B visas for FY 2017, a total of 12,294
beneficiaries were approved for-2B classification... [T] he Secretary hatetermined that

it is appropriate tauthorize 15,000 additional visas agais,employers will have a longer
periodin which to submit their petitions due the earlier publication date of thisle,
thereby allowing for the possibility of more petitions being filed this fiscal year than in FY
20174

The FY2@Q1B8Bwcec bithhdee ds ame | anguage asamwmtnpyleoF Y2017 r ul
petitioning fotro suwplpihictimeaalnoandgt v e2sBA spteitoi t i o n
evidencing that without th-@Bawadrtkerysetispl empkoy al
busiwmowlsidkel y suffer irreparable har m.

36 1bid. p. 32990.
37 See 8 C.F.R. §214.2 (h)(6)(x)(B)(2) (effective July 19, 2017, through September 30, 2017) in ibid. p. 32998.
38 U.S. Department of Homeland Security and U.S. Department of Labor, Employment and Training Administration,

“Exercse of TimeLimited Authority To Increase the Fiscal Year 208l8@merical Limitation for the H2B Temporary
Nonagricultural WorkeProgram ” F&daral Registe24905,May 31, 2018.

39 See temporar§ C.F.R. §214.2 (h)(6)(¢}) (effective May 31, 2018, through September 30, 201 8)id. p. 24917.

In the supplementary information to the FY2018 rule, DHS explained that the statutory provision applied e?B/ to H
workers entering the United States on visas and not to aliens in the United States who were seeking a change of status
to H-2B datus. Ibid. p. 24908 (footnote 14).

40 |bid. p. 24908.
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FY2019 Provision

In May DHB9 and DOL joahttuylpubhbe shpdti@ mfdiion.
The FYxu@l emporar i DS 2Heddgd ons t o s t,atDeHSt hhaats f or
aut hotrhiez eids s ua n c0e0 0o fa dudpB ttvot’aA3a0t i H did in the suppl
informationatnd FN2O0FY¥20uTliens ,t hDel¢Ss ucplpayreintnifeod ma t i o
thriwsl e FN201Phprovisi ®dSonhbyhauonbmbRB e¢wifs aHs ; i1t
dindot to#dmals in the Unod2B ds{fatatse.s changing

The suppiefmenmmatiyon to the FY2019 rule, consiste
inform tidhl T oanheF ¥FY0O1lt8hamultehbe mamsdti cappdopriate
number of -2Bl dvitsiaosnaadutHhori zed waGde,rDEHSe statutor
expédtisn decisions tupphevimesmasdfglol0dws :

In setting the number of additional-BB visas to be made available during FY 2019, DHS
considered this numbéire., 64,716] overall indications of increased need, and the time
remaining in FY 2Q@9, and determined that it would be appropriate to limit the
supplemental cap to approximately half of the highest number for returning workers, or up
to 30,0000

Li k&sY2017 anplr Fd¥@edel8her F Y2Qdhrreuhlpd oyer petition
suppl tmensas to submit am Batpteasitta toinomn valdemg i migt |
the ability to emBl wprkbltst’habnempéeéoyedotl d 1 i ke
irreparable har m.

n addition,i mphoas eHdY2n(d t % tri wlne not a

ppllcable unde
ullensd.er the &FW2dHmhPloarbadlgeu,e st dupobh
iasa

0

wirie2 nBt
eu
nwa

fov)

or kwhe have dbaeaB Hrssacecor ot 2Br w
016, 2081%9DHS ro f2ffledr efdo1 1 owing rati
2B returning workers:

ugrant Eds ¢al
vleadorol imit

TN g

Such workers (i.e., those who recently participated in ti#BHorogram) have previously
obtained H 2B visas and therefore been vetted by DOS, would Haperted the United
States after their authorized period of stay as generally required by the terms of their
nonimmigrant admission, and therefore may obtain their new visas through DOS and begin
work more expeditiously’

41U.S. Department of Homeland Security and U.S. Department of Labor, Employment and Training Administration,
“Exercie of TimeLimited Authority To Increase the Fiscal Year 2049merical Limitation fo the H-2B Temporary
Nonagricultural WorkeProgram ” F&ddral Registee0005,May 8, 2019.

42See 8 C.F.R. §214.2 (h)(6)(X)(R)(ii)) (effective May 8, 2019, through September 30, 2019) in ibid. p. 20020.

43 DHS stated in the supplementary informatioatttihe supplemental cap was limited to workers who obtained visas
abroad and then sought admission to the United States. See. D009 (footnote 17).

“The supplementary information to t h28refrkidgvorersapproved st at es ,
was 64,716 in FY2007.” 1bid. p - 200009.

45 |bid. p. 20009

46 See 8 C.F.R. 8§214.2 (h)(6)(X)(R)(ii)) (effective May 8, 2019, through September 30, 2019) in ibid. p. 20020. This
language does not require the workers to have been counted #gaidsXB cap in any of the three years, unlike the
previous statutory r e tRaturnngWakernkExemitighy . p Seei s b otmbte 11).s e 2 0007 ( f

47 bid. p. 20008.
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The supplement ahg ho ghd ti lphtticslport ance, in partict
wor Kpmrae¥winl 1 i ngness to return home after they ha-
services or their™pegravpddof authorized stay.

The returning workers condition theoeé provides a basis to believe that2B workers

under this cap increase will likely return home again after another temporary stay in the
United StatesThat same basis does not exist for meturning workers, not all of whom
have a track record of rehing home. Although the returning worker requirement limits
the flexibility of employers, the requirement provides an important safeguard, which DHS
deems paramoufi.

I mplementH2BoNumérical Limits

USCIS i1is responsible lfiowmntistmpthporearty ngo mkienre rvicsaad s
t he2BH vyi swah)i ch it does at the petiition receipt st

When calculatig the numerical limitations .USCIS will make numbers available to
petitions in the order in which the petitoare filed. USCIS will make projections of the
number of petitions necessary to achieve the numerical limit of approvals, taking into
account historical data related to approvals, denials, revocations, and other relevant factors.
USCIS will monitor the nmber of petitions (including the number of beneficiaries
requested when necessary) received and will ntgtdypublic of the date that IS has
received the necessary number of petitions (fimal receipt datg).... If the final receipt

date is any othe first five business days on which petitions subject to the applicable
numerical limit may be received (i.e., if the numerical limit is reached on any one of the
first five business days that filings can be made), USCIS will randomly apply all of the
numbers among the petitions received on any of those five busines¥ days

In one recent fiscal year, the final rkRecreipt dat
FY2015, USCIS announced on April 2, d2a0tle5 ,f otrha't J\
new2H petitions. The agenkB pheatloic&¥He b3 taboau g B
March 26 wh2OklhS5tio shh€ffliecivent to reach the annual (
20)]5how8€C¢éS, adnouncedptha2bhapHWVoul d hee second ha
FY2015 and accept ade€iBt iwonmakle rpet iltti confsf efreerd 1tehw |
expl

anatilon:

USCIS continues to work in collaboration with DOS to monitor the issuance2éf ¥sas

and has determined that as of JGan2015, DOS received fewer than the expected number
of requests for F2B visas. A recent analysis of DOS2B visa issuance and USCIS
petition data reveals that the number of actu@Bvisas issued by DOS is substantially
less than the number of-BB beneficiaries seeking consular notification listed on-cap
subject H2B petitions approved by USCIS. In light of this new information, USCIS has
determined that there are still available2B visa numbers remaining for the second half
of the FY15 cap?

48 |bid.
49 |bid.

508 C.F.R.8§214.2(h)(8)(ii)(B). For a discussion of USCIS implementation of ti&BHap over the years, see U.S.
Department of Homeland Security,S. Citizenship and Immigration Servicés2B Usage andRecommendations
Fiscal Year 2016 Report to Congredsly 22, 2016https://www.dhs.gowitestiefaultfiles/publications/
U.S.%20Citizenship%20and%20Immigration%20Services%20H
2B%20Usage%20and%20Recommendations.pdf

51 U.S. Department of Homeland Security.S. Citizenship and Immigration Services a r c hi v J8CISto nt ent , “
Reopen H2B Cap for the Second Half of Fiscal Year 2015 n e ws a1 e http://wwiv.useis.goiews/ 2 0 1 5,
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Fowlhagedopening, USCIS announce
new2HBH worker petitions for FY20

SinFcYe2 Q1% he semiannual cap of 33,000 has been r1e¢
Empl oeymand had comd an £ pa2oRdgvfiddrhsee cond half of the f
yeadror( empl oymAmtt beBe phnewmigehr t3h0e f ifnoarl nreewc eH pt d
2B workefapdtiintgi oms Mand hi n n FREW22Q0HdRR Y] 1i%nn d

FY20280 nce FY2018, st mlfpamtilwaydew a2sB dwhokrokre rls  h a s
triggered DOL and DHS to implement special proce

FY2018

Until FY2O0T1S8, the2Bipetiteonsphadatnevéor fdl]l en v
of fainJdihnugs , t he 71 ando¢ o sdestceryijbidddhl S pnrgard eastsor y
provisiodohe prekaedimgver chheam rcewpuifireedde.t i t i on i1 ]
by employers -2Bekofmdgrchtes skcoaadHhallbegdn F&X¥2 0OA@Er i Iwl
1, 208 .was also impacted by the2Biwhr Revself od te
second halsfi moaofe FYRl0ol8er must receive labor certi
an-2B petition.

DOL Labor CAArptpil fi iccad ti iomn

In accord2Bcee gwhmtudanys ,1 , 2018, was the first d
subm2B Hemporary labor certificaonfohApri.b DOL20O4dE
On JanuarDOMMegec @0V &d aapbpaltiifco s 429 dqpu Aptrii d 1, 2018,

stheos e applications.lamovespdnSlk, 0 DVDLwvamhomnusnced a

i nidnfcemdteerda | n R etghi ettt eirt woul dceot i-BBe gidn Hr el e a s 1 1
plications ,nevwhdi cihn eompdleory etre® Bp ewtoir tkidth2nB [ S @IleS f or
nagricultujyadFdVbr ker y Vi2odmad t2h0aitw8o dihsisswe h
r taipfpileidc at i ons ®IDnOLo rodfefre raefd rtehcee if pattdloopwiimg e x p 1l a
is procedure:

This process change will allow employers who filed promptly on January 1, 2018,
sufficient time to meet regulatory requirements, including the recruitment and hiring of

alertsuiscisreopenh-2b-capseconéehalf-fiscalyear2015

20. S. Department of Homeland Security, U.S. GCIBtCapzenship an
for Fiscal Year 2017, Hhtpsihvenwssciadowewshlertsiigbisreachesh-Rivcapfiscal 1 7 ,
year2017.

8U.S. Department of Homeland Security, “DHS Announces Addi-
Businesses at Risk of Fa ihttps:/iwgw.dhs.gowews23180b/lbhsansoencesMay 31, 201
additionatvisasforeignworkersassistamericarbusinessesisk; U.S. De@rtment of Homeland Security, U.S.

Citizenship and |I2Bi fanpt Renchedvifoes FY“HO019,” news alert,
https://www.uscis.gowewséalertsh-2b-capreacheefy-2019 U.S. Department of Homeland Security, U.S. Citizenship
and [ mmigrat i20Bn CQher Wiecaecsh,e d“ Hor Second Half of FY2020,” new

https://www.uscis.gowewséalertsh-2b-capreacheeseconehalf-fy2020.

54 By contrast, lotteries have been regularly held under the sepafdevida for professional specialty workers. For

information about the ¥ B visa, se€€RS Report R43739,emporary Professional, Managerial, and Skilled Foreign

Workers: Policy and Trends

%U. S. Department of Labor, E mplabayGertification Pracéss fbrrthei ni ng Admi ni s |
TemporaryEmployment of Aliens ilNon-Agricultural Employment in th&nited States ” F&daral Registe8189,

January 23, 2018.
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qualified and available U.S. workers, thus preserving the sequential order of filinigdk
place on January 1, 201i® the extent possihfé

DH®et i ti ons

On MarchUSCI S Oad®npounced that i m ctcheepl2fBinrgs t five b
petiftdrontshe s ec onidt hhaaldf roefc eFiYv2eO0dl 8pet idcap ns r eque.
subj8B8t wHr ker s, more than could be accommodated
second hallft offurFtYRRe0rl Sr e ported that it had conduc
randomly select a sufficithet stamtienrgf ctalpese pet

As disauMagd 3 USCRBO®BBished a f itnhael irsusluea nacuet hoofr iuzpi
15,000 ad2Biviesasl fladdr th¥2 fli&.st five business day
under this supplemeatniticnp, fUSChSrecebenevfdcpar.i
H2B visas available.s ekAsoriad rBRYBH 1 wint dtupneo Wdu Qtlel & , @
randomly select metsiutfifdms etndt meueartb etrheo fsuppl e ment

FY®R19
Emp !l oeyma fi ddr2 BHdo r kfeorrs t he second half of FY2019 rea

DOL Labor Certification Applications

January 1, 2019, was the -TBrkoabdanyce¢ehatfempt oygrr
for the second half oDOEY2®d O udukadtJoa hhaitagrisy d2e,ma2n0d]
i CERMl ine applicha@apefibtnogds g3%ocsny sdtpennli adri sr upt i c
2019 prtetvastwtmendp ]l oyer s from-28Bubkmirtttiifn g att h @einr alppl i c
“Within the ffreopefii vgnmbhhB sdderitoi fication proces :
1, 2019, the U. S. Department of Labor2B CERT syst
certifications with more than 97, 800 workers 71 ec
avaivadiWhenstyhe¢ emened on J,a flhudanrdyl e7d, t2h0el 9s u b mi s s i
appr oxi mat2eHB ya pdp,1714c9a tH ons covering more than 87,
1, 2019, start date of wor BTHwixspheerni etnhcee flierds tD oln e
announce additional ,praosedess crhialmegd sbedloaw FY2020

56 |bid. p. 3190.

57U.S. Department of Homeland Security,S. Citizenship and Immigration Services/SCIS Completes Random

Selection Proess for H2B Visa Cap for Second Half of FY 2018 news rel eas e, March 1, 2018,
https://www.uscis.gowewshewsreleassfusciscompletesrandomselectionprocessh-2b-visa-capseconehalf-fy-

20180.

58 U.S. Department of Homeland Securit.S. Citizenship and Immigration ServiceslSCIS Completes Lottery for
Temporary Increase in FY 20182B Cap ” n e ws a | 048,https://wWww.useis.gbviewsAl@rtsiiscis
completedottery-temporaryincreasefy-2018h-2b-cap

59U.S. Department of Labor, Employment ahwining Administration, Office of Foreign Labor Certification,
An n o un ¢ eJaneiaryt2,s2019. tmportant Announcement Regarding the Availability of the ICERT System for H
2B Program Filings https//www.foreignlaborcert.doleta.gav/

60U.S. Department of Labor, Employment and Training Administration, Office of Foreign Labor Certification,
An n o un c eJanelatyt? s2019.‘OFLC Issues Status Update on the ICERT Sy&tem
https://www.foreignlaborcert.doleta.gov/
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DHS Petitions

On Fuaebl9y, 2HBe¢9first d&2B oeoftadcdomtsi f@grHt he second
USCRhR8nounced t haptetiittonhoande2 Be weti w@mlst here were

remai 2iBhgmMHe nnder thOnF¥20tRacygp21, 2019, USCIS
lottery to randomly select aca®pfficient number

FY2020

DOL implemented new proceastingi patoiced uof scdmwtri Fu
number-3Bolfatlor certification application submiss

DOL Labor Certification Applications

IHFebr2a@t9y, in 11ght oe2fB istusb neixspseiroinesn cien wWiatnhu alk y 2
resudnamtgibupdphadcidt sonel ectronic filing system,
and st af’fDOLe saonmmrocuen2.8 dt eampo Hary hoplhpdi cad¢itonficat:
proctacghsanges 20dit nHY2 Qiteegli ntrhia B wietrhk iHi cation app
forfthet halift owo uFlYdd OrZh@nyd oaamldy as sign for processi
submittdds wgghrhofuapds . The first group would consis
easlti et art (ed ag@cet oobfe rwodtrrkke2 Of i dE,sY2 ORODY f fof ed during
first three calend(awh idcahy sb cogfi ntsh eo nf iJluilnyg 3p,e r2i0old9 ,
FY20DOL maihhafnelisbatwnpeectCienshpelroeysetr si a utilizi
2B progh&h{POIsOf fice odbdFor €ce fsninftiecractsiton n ens ur i
that access to its filing systeiif® is equitable ar
Thes eDMhgwoce duerfefoenkettoloyk 3, t BO®1O®arliest hhillfi od dat
FY2020. In the first thr2B abomgcadntysfi OOLi or ca
requesting a work start date of Octrokeerr 1, 2019.
positions, ,l000s stehm@ B nmlud ¢ BHe nf i fotr half of FY20?2
assigned all the appliéations to Group A for pro
During the first three filing day20Z20)y, tDPOLsecor
receivedBS5SlabdrHcertification aoprpkl isctaatrito ndsa tree qouf
April 1, 2020 These applications covered 99, 362
applications to assignment groups 1n accordance
included a sufficiaoh nhmbdB, 600wat ket menho fer t
FY2020. I't al hardainmmdlo mlay eads stihgante d tt he remaining a
groups (EQr,ouepaschB i ncluding no m&FPOLthan ROLNDIODh ev

6lU. S. Department of Homeland Securit y2BCdpR&chedfarEYi zens hip an .
2019, ” news al e rhttps:/wWivw.bscisiganewshleteh;2b-caprebchedy-2019

62.S. Department of.abor, Employment and Training Administration,Se 1 ect i on Procedur e
Applications Fied by Employers Seeking Temporary Employment-@B For ei gn Wor ker 84 i
Federal Registe¥399, 7401March 4, 2019.

83 |bid. pp. 74017402.

64U.S. Department of Labor, Employment and Training Administration, Office of Foreign Labiific@#on,
Announcements, “July 15, 2019. -2BApplicatioAsnSnbonitedduwy8forLi st of Rand
Employers Seeking 2B Workers Stari n g Oc t o thitps://wiwy.for@ighlabdcert’doleta.gov/

65U.S. Department of Labor, Employment and Training Administration, Office of Foreign Labor Certification,

S
n
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a 1li1istH®3B hhbotheertification applications reque
that were sublmi 2002d,J aviuahr t i r group assi gnmen

DHS Petitions

USCh8nounced tulnaty a2sB 2d0fh akle rre cei ve d2 Bvot k ¢
than there wXxBenumbmarndeirnghidPn F¥202 0 208620
agenmonpducted a lottery to randomly selfc¢

I ®ns fo

t a s uff

DataGoantHB2®Bf at us

I n anmo gbeuatr ,nfootr eailgln, nati chB |l sa evthws roeb ttahhant Hs t at us
admi stsoi ¢dthe Uni t2eBd vithaatskes o h2 Bli snt &t n eitsbsuute dar e

vi sammsx H2Be wor kers who are admitted to the United
Canams) and indivi d&uBalsst awhuos Umhhai nt g#® Réd¢ngnatdddei . n g

the datte@8ClySs Hathlnet ween FY2O0 0tOh ea nndu nFbYe2r0 108f
individuals who were28pptavaed f alnlglfeRdXhtklo me abo uH
t o a4b7@0utn F ¥°2010)

H2B Visa Issuances

Figiprovides2Batnamme Hsfir om FY1992Thdaseoddgdtr FY2O01
one way t me a s uf2eB tphreo ggraomwtohv eaf tthhee yRars. As e
applicatdi and issuance process occurs after DC(

0
on
approved the visa petition.

Announcements, “January 6, 2020. -QBFApgicatibnsiRéquestingan Rpiln d o mi zat i
1,2020, Work Star Dat e, ” and “January 8, 202 02BAppledidans Subniitted s hes Li st
January 24 for Employers SeekingBB B Wor kers Starting April 1, 2020,” Dboth av

https://www.forégnlaborcert.doleta.gov/

66 The list, which is in alphabetical order by employer name and includes the worksite state, can be found at
https://foreignlaborcert.doleta.g@df/Disclosure%200f%20H
2B%20Applications%20Group%20Assignment%201.8.2020.pdf

7U. S. Department of Homeland Secur it y2BCdpRe&achedddr Secondc ns hi p an
Hal f o f néws aldrt2February 26, 2020tps://www.uscis.gowewshAlertsh-2b-capreacheesecondhalf-
fy2020.

68 Individuals in these categories are counted against{2B ehp. Note, however, that a Canadia@Biworker
admitted without a visa may cross the U.S. border multiple times while working for an employer on the basis of an H
2B petition, but is only courtl against the 2B cap on the first U.S. admission.

69U.S. Department of Homeland Security, U.S. Citizenship and Immigration Se@ltasicteristics of F2B
Nonagricultural Temporary Workers.,, F Y-FYR2018; U.SDepartment of Homeland Security,S. Gtizenship
and Immigration Servicesl-2B Nonagricultural Temporary Workéfisa and Statsl..., F Y-EFY2019. Reports
available from USCIS dittps://www.uscis.gowolstepots-studiesfeportsand studies
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Figure 1.H-2B Visas Issued, FY1992-FY2019
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Source: CRS presentation of data from U.S. Department of State, Bureau of Consular Affairs.
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01t should be noted, however, that for various reasons not all visas issued during a fiscal year necessarily count against

that year’s cap or, in
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cases, any year’'s cap.
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Appendix. H2 B Vi sa Issuances

Table A -1. Number of H -2BVisas Issued, FY1992-FY2019

Fiscal Year H-2B Visas Issued
1992 12,552
1993 9,691
1994 10,400
1995 11,737
1996 12,200
1997 15,706
1998 20,192
1999 30,642
2000 45,037
2001 58,215
2002 62,591
2003 78,955
2004 76,169
2005 89,135
2006 122,541
2007 129,547
2008 94,304
2009 44,847
2010 47,403
2011 50,86
2012 50,009
2013 57,600
2014 68,102
2015 69,684
2016 84,627
2017 83,600
2018 83,774
2019 97,623

Source: CRS presentation of data from U.S. Department of State, Bureau of Consular Affairs.

Note: Forvariousreasonmot all visas issued during a fiscal year
cap or, in some cases, any yeards cap.
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